REPUBLIC OF KENYA
IN THE NATIONAL ENVIRONMENT TRIBUNAL AT NAIROBI
TRIBUNAL APPEAL NO NET /15/2006 OF 2007
JAMES MAHINDA & OTHERS ………..………………………. APPELLANTS
VERSUS
DIRECTOR GENERAL, NEMA.………………………………1ST RESPONDENT
UNIVERSAL CORPORATION LTD …………………………. 2ND RESPONDENT
RULING
1. This Appeal was initially filed against a company known as Nairobi Enterprises
Ltd, which was named as the 2nd Respondent. By an Affidavit filed on the 8th of
June 2007, Mr Perviz Dhanani, a Director of Nairobi Entreprises Ltd, deponed
that the factory against whose operations the appeal was lodged was being
operated, not by Nairobi Entreprises Ltd, but by Universal Corporation Ltd.
Nairobi Entreprises Ltd operates on the same premises but is selling medical
equipment. The Tribunal therefore allowed the substitution of the initial 2nd
Respondent for the present one.
2. The Tribunal visited the premises on which the factory is located on 17th January
2008 and heard the appeal on its merits during three days between 21st January
2008 and 28th January 2008. The Appellants called 3 witnesses, the 1st
Respondent called 1 witness and the 2nd Respondent called 4 witnesses. The
Appellants were represented by Mr Nderitu of the firm of Nderitu & Partners,
Advocates, the 1st Respondent was represented by Mr Gikaria of the firm of
Anthony Gikaria & Co Advocates, and the 2nd Respondent was represented by
Mrs Thangei of the firm of Muriu, Mungai & Co, Advocates.
3. The Notice of Appeal dated 12 February 2007 prayed that the Respondent
(obviously the 2nd Respondent) be ordered to stop operating its factory within the
neighbourhood of L.R. 8325/3 Kikuyu Township which is zoned as a residential
area. Along with the Notice of Appeal was an Addendum which stated the
summary grounds of Appeal to be that:
a. The Respondent operates a factory within the neighbourhood of residential
property registered as L.R. 8325/3, North of Kikuyu Township and which
is zoned as a residential area;
b. The said factory emits offensive “fuel oil boiler” smoke and other vapours
and fumes into the residential property mentioned above and other
neighbouring residential homes;
c. The factory produces various loud and disturbing noises from operating
machines which often run 24 hours round the clock for several days. It is
also of concern that if and when the machines stop running, one continues
to experience the noise, especially at night;
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d. Factory workers make a lot of noise especially when carrying out metal
fabrication works at night;
e. Rubbish/waste burnt outside the factory produces smoke that billows and
flows into the neighbourhood with offensive smell;
f. The Respondent is unwilling to stop carrying out their factory operations
in the area in spite of the inconvenience caused to the Appellants and the
neighbourhood; and
g. The smoke and fumes cause irritation to noses, throats of people and
irritation to the eyes especially to visitors. Livestock also cough.
4. The Appellants also filed along with the Appeal:
a. Letter dated 25th January2007 which was a complaint against the factory
by the first named Appellant, Mr James Mahinda Gatigi to the Ministry of
Health;
b. Letter dated 18th November 2005 which was also a complaint by the same
person to the Divisional Public Health Officer, Kikuyu; and
c. Letter dated 11th November 2005 which another complaint by the same
person to the Director, Nairobi Entreprises Ltd.
5. The 1st Respondent filed a Reply dated 2nd May 2007 and an Amended Reply
dated 24th July 2007. In its Amended Reply the 1st Respondent stated, inter alia,
that it is the responsibility of the 2nd Respondent to ensure that its project was
environmentally sustainable with adequate mitigation measures which also take
into consideration the local community’s concerns and also with a view to
ensuring that the said project was in conformity with the precautionary principle,
sustainable development and sound environmental management principles.
6. The 2nd Respondent filed a Reply dated 9th July 2007 and an Amended Reply
dated 12th November 2007. In its Amended Reply, the 2nd Respondent stated that
it opposed the Appeal on the following grounds:
a. That it carries out its operations on the Land L.R. NO 13777 in strict
compliance with Special Condition No 1 set out in it’s title document and
pursuant to the licence granted to it by the National Environment
Management Authority, NEMA. The 2nd Respondent stated that it would
rely on:
i. Its Title Deed;
ii. Certificate of Change of Name;
iii. Environmental Impact Assessment Project Report dated March
2004;
iv. EIA Licence dated 31st August 2004;
v. Environmental Audit Report dated November 2006 and the letter
acknowledging receipt from NEMA dated 21st November 2006;
vi. GMP Certificate dated 28th September 2006; and
vii. Letter dated 31st May 2007 from the Ministry of Health and Social
Welfare, Republic of Tanzania.
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b. That the subject factory does not emit offensive fuel oil boiler smoke and
other vapours and fumes and has installed systems as required by law to
ensure that no offensive/pollutive emissions are released into the air and
the factory neighbourhood. On this issue it stated that it would rely on:
i. The report dated 21st March 2007 from the Public Health Office,
Kikuyu; and
ii. Letter dated 18th June 2007 from the Public Health Office, Kikuyu.
c. That the factory workers do not make a lot of noise as alleged and night
factory workers carry out their duties inside the building and they cannot
be heard from outside.
d. That all factory rubbish is disposed of in accordance with strict procedures
as required by law and the regulatory bodies. On this ground the 2nd
Respondent said that it would rely on:
i. Agreement and Contract Review with Biosyte Waste Management
System dated 16th September 2005 and 22nd November 2006;
ii. Lists of waste disposed of;
iii. Certificates of Waste Disposal and Incineration;
iv. Destruction Certificates;
v. Invoices and receipts for payment of disposal services; and
vi. Contract with KEMRI.
e. That the noise emitted from the subject factory is within acceptable limits
and that it would rely on:
i. Noise level survey dated 20th November 2006;
ii. Noise level survey dated 8th June 2007; and
iii. Letters dated 11th December 2006 and 10th April 2007 from Jan
Engineering & General Services.
f.

That there are approved systems in place for the disposal of factory water
effluent and this is not discharged into open drainage running along the
road.

g. That the licence granted by NEMA dated 31st August 2004 was properly
granted in accordance with the provisions of the Environmental
Management and Coordination Act, EMCA and the regulations made
thereunder.
h. That the factory does not cause a threat and danger to the right to life and
health of the residents or properties in the neighbourhood as alleged by the
Appellants.
7. Along with its Reply the 2nd Respondent filed three bundles of documents,
containing the documents listed in the Amended Reply. The first bundle was filed
on 11th July 2007, the second on 29th November 2007 and the third also on 29th
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November 2007. Together with the documents filed by the Appellants, these were
the documents produced in evidence by the parties. The only other material to be
relied on in evidence which was not exhibited within these bundles was the noise
level measurements taken within the house of the 1st named Appellant, Mr James
Mahinda Gatigi, in the presence of counsel for both the Appellants and 2nd
Respondent on the 17th January 2008, the day of the site visit.
8. The Appellants’ first witness was Mr James Mahinda Gatigi, whose residence lies
immediately adjacent to the factory, separated only by a 9 metre road. This is the
plot cited in the Notice of Appeal as L.R. 8325/3 Kikuyu Township. He is the
person who had written the letters of complaint which were attached to the Notice
of Appeal, and to which reference has been made earlier. He said that, despite his
repeated complaints, the issues had not been redressed.
9. Mr Mahinda described the noise he experiences as a result of the operations at the
factory, which he said interferers with his peace and quiet and makes sleeping
difficult. He described also the smoke emissions which emanate from the boiler
chimney of the factory, which according to him, has an offensive smell. He said
that because of the fumes emitted by the factory, he does not know whether the
fruit and vegetables in his garden are safe to eat. He described the smell of the
fumes as “pungent.” He said that his appeal is aimed at seeking “protection from
substances being emitted which are offensive and harmful.”
10. Mrs Milca Wanjiru Gatuguta was the Appellants’ second witness. Her house lies
adjacent to Mr Mahinda’s house. She too described the noise, smoke and fumes
which she says are emitted by the factory. She said that two tenants who used to
live within her premises had vacated, one in September and the other in December
2007 because they were disturbed by the noise being emitted from the factory.
When asked in cross examination for the tenant agreements she said that these
had been kept by her husband who had died in 2004, and therefore she did not
have them.
11. The Appellants’ third witness was Mr Geoffrey Gakure Ndonye, a business man
in Kikuyu who lived on the plot lying farther along from Mrs Gatuguta’s. He said
he was asthmatic and that when he passed on the road between the factory and Mr
Mahinda’s house he experienced more severe asthmatic attacks. He attributed this
to the fumes emitted from the factory. He said also that the noise from the factory
interfered with his sleep at night. Additionally he said that, when passing on that
road, some deposits would fall on his face.
12. The 1st Respondent called to give evidence Mr Dickson Njora Munuhe, a
Principal Compliance and Enforcement Officer with NEMA. He was part of the
team that reviewed the EIA Project Report which was submitted to NEMA by the
2nd Respondent in support of an application for an EIA licence. He confirmed that
an application for an EIA licence was received on 26th May 2004, processed by
NEMA and a licence subsequently issued on 31st August 2004. He said that
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although NEMA had sought comments on the application from lead agencies
there was no record of any response being received. His opinion was that a
pharmaceutical industry, such as this one, did not present a high environmental
risk and on this ground defended the decision by NEMA not to require a full
environmental impact assessment study before considering the licence
application. He testified that, as there had been no requirement for a full EIA
study, the applicable rules did not require that the application for an EIA licence
be publicized.
13. The 2nd Respondent’s 1st witness was Mr Perviz Dhanani, the Managing Director
of the 2nd Respondent company. He stated that the 2nd Respondent had purchased
the premises on which the factory stands from another company which had been
manufacturing match boxes on the site, but which had been placed under
receivership. The 2nd Respondent commenced manufacturing activities at this site
in mid 2005, although they had purchased the premises in 2000. The 2nd
Respondent manufactures at this site pharmaceutical products, essentially
medicines in tablet, capsule and liquid form for human and veterinary use locally
and for export. The factory is a modern pharmaceutical products manufacturing
facility, which can only be compared to others to be found in South Africa and
Egypt.
14. Mr Dhanani produced the title deed for the land on which the factory stands,
which is L.R. No 13777, and the special conditions under which this title is held
state that the permitted use of this land is for medicinal industry. He further stated
that there are other industries in the locality. He pointed to two but said that there
were others in the township of Kikuyu. Immediately adjacent there is an
establishment which the witness believes manufactures soap, and about 1 km
away there is a steel industry. According to him therefore the area is not zoned for
residential purposes only.
15. Mr Dhanani testified that the 2nd Respondent had complied with all the licensing
requirements from NEMA and other authorities, including the Pharmacy and
Poisons Board and the Ministry of Health. He said that the 2nd Respondent had
submitted to NEMA a Project Report in 2004, and two audit Reports, one in 2006
and another one in 2007. Additionally, the 2nd Respondent had been inspected by
several licensing authorities, not only from within Kenya but also from other 14
countries in Africa to which they are exporting medicines, as well as from
Germany. He said that the authorities had concluded that their operations were
compliant with rules of the respective countries. He produced the reports from
these inspections as exhibits.
16. Mr Dhanani described the company’s systems for dealing with solid waste arising
from the manufacturing activities. The hazardous wastes are collected and
disposed of through the Kenya Medical Research Institute, which has incineration
facilities, while the non-hazardous solid wastes are disposed off through a
registered waste collector. He produced the respective contracts and disposal
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certificates. Mr Dhanani testified that there are organic solvent wastes from the
manufacturing process for which there does not exist presently in Kenya approved
disposal systems. These wastes are presently being stored in containers on site
pending issuance of guidelines on disposal by NEMA. He pointed out that none of
the wastes was handled in a way which could be a danger to the neighbours.
17. Regarding liquid effluent, this is disposed off through a septic tank, and then on to
a soak pit on the premises. Only storm water is drained into open drains which
flow onto the roadside drain outside of the premises. He argued that there was no
nuisance arising from liquid effluent. He testified that the 2nd Respondent had
commissioned and would soon install a more sophisticated system for the
treatment of liquid effluent before disposal and this would eliminate any
remaining concerns regarding the manner in which the company handled its liquid
effluent.
18. Mr Dhanani testified that the gaseous emissions from the factory were mainly
smoke from the boiler. The smoke arose from the burning of industrial diesel oil,
although at times the company used ordinary diesel, particularly when they were
unable to obtain industrial diesel oil. He denied that any noxious fumes were
emitted from the factory, although steam vapour was emitted. He said that the
concentration of smoke emitted was within acceptable limits, and did not
represent a threat to the health of the people in the neighbourhood. He also
denied that there were offensive smells being emitted by the factory.
19. Mr Dhanani conceded that the activities at the factory caused noise but he argued
that the noise was within authorized limits. He produced a report dated November
2007 on noise levels measurement, arising from measurements which had been
taken by an expert, Mr Albert Muriuki. These showed that the noise levels
reaching the houses of the nearest neighbours was less than 55 dB(A), which Mr
Muriuki had taken as the recommended WHO guideline standards for
neighbourhood noise. He stated that, despite being compliant, in an effort further
to reduce the level of noise which was being emitted by the factory, and to
respond to concerns expressed by the local Public Health Office following
complaints by Mr Mahinda, the company had installed 13 silencers and fitted
double glazed windows on its factory premises.
20. Prof Anthony Gachanja, the 2nd Respondent’s second witness, was the Lead EIA
Expert who had produced the EIA Project Report, as well as the two
Environmental Audit Reports that had been submitted to NEMA and to which Mr
Dhanani had referred in his evidence. He was cross examined at some length on
the reports he had produced. He conceded that the initial Project Report had not
dealt with noise pollution. He explained that he had taken the view that, given the
size of boiler which was to be used at this site, noise was unlikely to present an
environmental problem. He said that in the 2007 audit report noise had been dealt
with, following complaints from Mr Mahinda. In cross-examination Prof
Gachanja conceded that flora and fauna had been dealt with only in a limited way
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in the Report. He argued that this was because he had taken the view that there is
no wildlife in the area, and therefore flora and fauna was not a significant factor.
21. Albert Wachira Muriuki was the 2nd Respondent’s third witness. He is an
Occupational Hygienist. He is the expert who had conducted the noise level
measurements with regard to which Mr Dhanani had testified. He stated that he
had relied on NEMA noise standards, but where these were not available he had
relied on WHO standards, as well as British Standards for guidance. He said that
noise level measurements are affected by external factors such as wind. His
conclusion was that the levels of noise transmitted to the premises in the
neighbourhood was within the recommended limits. He said that this
notwithstanding, the perception of noise was largely subjective and therefore one
could be offended by noise even though the sound level was within the
recommended limits.
22. Mr George Mureithi was the 2nd Respondent’s 4th and final witness. He is the
head of quality assurance at the 2nd Respondent’s factory. He is a trained
pharmacist. He testified regarding the quality assurance systems in place at the
factory, which he said complied with all the relevant environmental, health and
safety standards. He said that this is necessary to ensure that the company
produces high quality and safe medicines for human and veterinary use. He said
that the company operated a closed system, and little, if any, waste escaped to the
external environment. As an example of the high standards maintained by the
company, he pointed out that the air which the factory emitted to the ambient
environment was of higher quality that the ambient air because prior to use within
the factory it was filtered. He produced in evidence the company’s Standard
Operating Procedures, which describe the company management systems on
environment, health, safety and product quality assurance.
23. The Tribunal has carefully reviewed the evidence placed before it by the parties,
including the arguments in the written submissions by counsel. The Tribunal does
not find a case made out for granting the orders sought by the Appellants, that is,
that the 2nd Respondent be ordered to stop operating the factory or to relocate the
factory.
24. In support of the Appeal, the Appellants had stated that the factory is operating
within the neighbourhood of an area zoned as a residential area. The Appellants
did not produce any evidence to support this assertion. There was no evidence
produced to show that Kikuyu township has a zoning plan, and that this area is
zoned as residential. Whereas it is true that the Appellants use their properties for
residential purposes, there is no evidence that the area is zoned for residential use,
and no other. The situation on the ground is that the area is being used for a
mixture of residential, commercial and industrial purposes. The 2nd Respondent’s
factory is not the only industrial activity in the locality, and before the 2nd
Respondent came to this site, that plot of land was already being used for an
industrial activity, the manufacture of matchboxes. The title document for this
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land also states that its authorized use is industrial, not residential. Therefore this
ground cannot form a basis for ordering the 2nd Respondent to stop operating the
factory at this site.
25. The Appellants also based their appeal on the claim that the factory emits smoke,
fumes and vapours, and generates noise all of which are offensive. They alleged
that the smoke and fumes “are choking and even livestock (cows) cough ... cows
have had to be treated for persistent coughing.” Liquid effluent, according to the
complaints “was discharged into open drains and run along the road into town.”
The Appellants further alleged that “Garbage including plastic are destroyed using
open fire” and that “noise is very high and interfere with our sleep at night and
general comfort during the day.”
26. The Appellants failed to produce evidence to support these assertions. There was
no evidence of anyone among the Appellants having been choked by fumes or of
livestock belonging to any of the Appellants having been treated at any time for
coughing. Mr Ndonye’s claim regarding his asthmatic status and asthmatic attacks
was unsupported by any documentary evidence, such as a doctor’s report, which
one would have expected in a case such as this. Mr Ndonye had said he has lived
in the area for 41 years. Developments in the wider township over that 41 year
period could well be the cause of his increased asthmatic attacks, if any.
27. The evidence showed that the 2nd Respondent’s waste management practices and
systems are of high standard, contrary to the assertions in the letters of complaint
by the Appellants. There was no evidence of open burning of any rubbish, and no
evidence of any liquid effluent, apart from storm water, being discharged into
open drains. Additionally, even with regard to storm water, there was no evidence
adduced to show that it constitutes a nuisance to the neighbours.
28. Regarding noise, the Appellants had not taken steps to carry out any noise level
measurements themselves. Consequently, they were not able to contradict the
evidence produced by the 2nd Respondent. The Tribunal therefore accepts the
evidence placed before it by the 2nd Respondent. The Appellants argued that
under the latest (1999) WHO guideline standards the standard for bedroom noise
at nighttime specifically “community noise” (which the Tribunal understands to
refer to noise emitted into a residential community area, which the area in which
this factory is located is not) is 30 dB (decibels), and not 45 dB as claimed by the
2nd Respondent. According to the measurements taken by the parties on 17th
January 2008, the day when the Tribunal visited the site, the level of noise emitted
into Mr Mahinda’s house was 38.6 dB, which is higher than the 30 WHO dB
guideline standard. The Appellants sought to argue that therefore the 2nd
Respondent were not compliant with this noise standard. However, it was
common ground between the parties that the Kenyan noise level standard for
community noise is still in draft form and therefore cannot be used to
conclusively.
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29. The Tribunal believes that, notwithstanding the fact that it is generally in
compliance, the 2nd Respondent could do more to address the Appellants’
concerns related noise. The Tribunal has taken account of a number of factors in
coming to this conclusion. Noise impact was not considered in the Project Report.
Also there is presently no local standard by which noise impact into the
community is to be judged, and therefore there is no basis for determining
compliance authoritatively. The Tribunal has also taken note of the evidence that
the perception of noise is largely subjective, which means that even if the 2nd
Respondent is compliant when measured against an objective standard,
subjectively its neighbours might still find the noise emitted annoying.
30. Given that the 2nd Respondent’s Managing Director stated in evidence that if there
is something further the company can do to address neighbours’ complaints then
the company is willing to do it, the Tribunal is of the view that the company
should examine what additional measures should be taken to reduce the noise
further. This might include an investigation on whether building a stone wall at
the rear boundary of the factory might reduce noise on that side further. The noise
mitigation measures which are identified by the 2nd Respondent after the
investigation should form part of the next Environmental Audit Report which is
presented to NEMA.
31. The Tribunal therefore unanimously finds that the Appeal fails. The Tribunal
declines to give the order prayed for. Given that this complaint arose from
neighbours who were unaware of the company’s high environmental management
standards, the Tribunal orders the parties to bear their own costs.
32. The attention of parties is drawn to section 130 of EMCA.
DATED at Nairobi this 31st day of January 2008 and delivered on 1st February, 2008.
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